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JOINT STANDING COMMITTEE  
ON THE COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE 

Eleventh Report — “A Review of the Exercise of the Functions  
of the Commissioner for Children and Young People” — Tabling 

DR E. CONSTABLE (Churchlands) [3.21 pm]: I present for tabling the eleventh report of the Joint Standing 
Committee on the Commissioner for Children and Young People entitled “A Review of the Exercise of the 
Functions of the Commissioner for Children and Young People”. 

[See papers 5598 and 5599.] 

Dr E. CONSTABLE: It has been a long day for reports, so I hope the best has been left until last. The position 
of the Western Australian Commissioner for Children and Young People was established in 2006 and the first 
commissioner, Ms Michelle Scott, was appointed in December 2007. This report is essentially a review of the 
functions of the commissioner. In that review of her functions, it also looks at the last two annual reports of the 
commissioner, as well as her inquiry into the mental health of children and young people. Given that the 
Commissioner for Children and Young People Act 2006 is now due for statutory review, this is a very timely 
report. The other thing that is important is that the recent announcement by the Premier concerning the 
government’s response to the Blaxell report is very much in people’s minds. I consider this report to be a very 
timely one, and one that offers advice and recommendations to both the commissioner and the government. 

I am sure that those who read the report will find it is a thorough report that should provide assistance to those 
charged with reviewing the act. The act will require an amendment to accommodate the Premier’s recent 
announcement that the commissioner is the government’s preferred authority to provide a one-stop shop for 
children and young people’s complaints regarding child abuse. I certainly agree with the finding in the Blaxell 
report that there must be an avenue that children and young people can go to to present their complaints about 
child abuse. However, the report outlines some cautions and observations with regard to the Premier’s 
announcement. It is not that we do not agree with it, but there are some things related to the position of the 
commissioner and her office that I think need to be taken into account. One of the things that concerns me 
greatly is that not all children are capable of presenting their complaints on child abuse to any authority. They 
might be too young to be competent to do this. We know, unfortunately and very sadly, that children who are 
abused are often below the age of five years, and they are not competent to make such a complaint. So they need 
assistance to do so and they usually need an adult to advocate on their behalf to some authority. I think that just 
having somewhere for children to go is only part of the story. We want somewhere that adults can represent 
children when child abuse has been an issue for them. 

The other point is that it is quite possible—it does happen—that older children and young people are so 
traumatised by sexual abuse that they are not competent or able to make a complaint themselves. Again, they 
need responsible adults to represent them by letter or in some other way to an authority that takes these 
complaints. I think that needs to be looked at when the government considers changes to the act. It is important 
that some provision be made to allow another person to make such a complaint on behalf of a child or young 
person. Finding 9 on page 69 of the report states — 

The government’s proposed broad remit for the Commissioner to provide a one-stop shop for 
complaints in relation to child abuse is broad and ambiguous, and will fundamentally change the 
Commissioner’s advocacy and complaints functions. 

In making this change and taking this step so that the commissioner is the authority that takes these complaints, 
the government must be very mindful of the major advocacy role of the commissioner and make sure that the 
commissioner’s work is not swamped by child abuse complaints. Resources will need to be added to the 
commissioner’s office to make sure that she is able to take those complaints, as well as continue her own good 
work. Recommendation 8 on page 69 of the report states — 

Prior to proposed changes being made to the Commissioner’s remit and the resulting amendments to the 
Commissioner for Children and Young People Act 2006, the Attorney General refer the matter of the 
Commissioner taking on the ‘one-stop shop’ responsibility to the Joint Standing Committee on the 
Commissioner for Children and Young People of the 39th Parliament for consideration. 

This is a matter that concerns us all. We all want to get it right and, given our inquiry, we want to make sure that 
this is looked at very carefully before the commissioner takes on the role of the complaints authority in this 
regard. We do not want to water down the work that is able to be done by such a commissioner. 

There is no doubt that the commissioner has covered a lot of ground during the first five-year term of her 
position. The first challenge was to set up her office and then to prioritise the functions set out in the act, because 
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the act gives functions to the commissioner that are very broad and imply a great deal of activity. Our review of 
the exercise of the commissioner’s functions indicates that these functions are indeed very broad and extensive. 
The report highlights much of the good work and achievements of the commissioner, which include developing 
guidelines for a number of areas, especially with regard to complaints handling, reviewing agencies reviewing 
legislation, and drafting new legislation that relates to children and young people. 

The commissioner has also undertaken a number of research projects that impact on the wellbeing of children 
and young people, including in the very important area of mental health. She has had in the last two years a 
successful Thinker in Residence program that has been very well received and well supported by a range of 
agencies, in both people attending workshops and other activities and a number of agencies and departments 
providing funding to support the Thinker in Residence program. Indeed, it is everybody’s Thinker in Residence; 
it is the state’s Thinker in Residence. 

The commissioner’s inquiry into the mental health of children and young people is reviewed in this report. It is 
important to note that the mental health inquiry was the first inquiry—in fact, it was the only inquiry—
undertaken by the commissioner during her first five years. We examined the processes of the inquiry in some 
depth and, to this end, the committee took evidence from the commissioner on a number of occasions. We also 
took evidence from the independent reviewer by videolink to Melbourne in order to understand the role that he 
undertook. Members of the expert reference group also gave evidence to the committee. The committee has 
recommended at recommendation 12 that, in future inquiries, there should be a better explanation of the 
methodology employed. This was hard for us to sift through in the report as it was presented. The report 
indicates that we found the title of “independent reviewer” somewhat misleading, as the role undertaken by this 
person was not independent, but, in reality, the person who led the inquiry was more of a chief investigator than 
someone who independently reviewed the inquiry. I certainly found it misleading when I saw that term 
“independent reviewer” because it was not what I thought the term implied. 

The primary focus of the commissioner’s work is advocacy for children and young people. There is no doubt in 
my mind that the commissioner takes this role very seriously. There are many examples of the commissioner’s 
advocacy work over the past five years in the report. Over these five years the commissioner has consulted 
widely with children in rural and remote areas and also in the metropolitan area, as she is required to do. I was 
uncertain whether the children and young people that she consulted with were representative of children across 
the state. That data needs to be collected so we can understand who she is talking to and where her information is 
coming from. As I have indicated, the commissioner has engaged in a range of activities to promote the 
wellbeing of children and young people and to advocate on their behalf, and I commend her for those efforts. 
The report indicates that there are some issues with complaints monitoring. Recommendations 14 and 15 deal 
with these matters. I think the member for Bassendean, a member of the committee, will be taking up some 
points relating to those recommendations and complaints system and monitoring. 

The committee considered the length of the appointment of the commissioner. We looked at this issue with 
regard to other commissioners in other jurisdictions in Australia as well as overseas. We recommended that 
rather than a five-year appointment—presumably, the appointee can be re-appointed—the government should 
make an appointment for eight years, a one-off appointment. This would provide the person holding the office 
with sufficient time to make a mark with regard to their advocacy and their inquiries and other work on behalf of 
children and young people and they would fulfil the functions of the office. A new appointment after eight years 
would bring fresh ideas and perhaps a new approach. I think that is important in this area. 
The Commissioner for Children and Young People Act 2006 does not make it clear whether the functions of the 
commissioner are discretionary or obligatory. Given that the functions are broad, it is unlikely that any 
commissioner could fulfil these functions to the extent intended in the act. 

This is a thorough report, which includes much of the work of the committee over a number of years. As I did 
not join the committee until August this year, I would like to acknowledge the work of the previous chairman, 
the member for Kingsley, and Hon Helen Bullock, who was a member until June this year. The report is a 
thorough review of the functions of the commissioner and provides timely advice to government, which I am 
sure will be a valuable asset as the Commissioner for Children and Young People Act is reviewed in the coming 
months. The report was completed in a relatively short period. I am particularly grateful to the work of the 
longstanding members of the committee, the member for Bassendean and Hon Nick Goiran, for bringing to the 
report their collective experience from the time the committee was constituted in 2008. I would also like to thank 
Hon Linda Savage, who joined the committee more recently in June this year and has played an active role in the 
development of this report. I thank her for her work. 

The committee’s thanks and gratitude go to our principal research officer, Loraine Abernethie, whose dedication 
to the task of completing this report on time and under a very tight timeline was remarkable. Even when she was 
not well, she soldiered on, despite my protestations that she should be home recovering from illness. I thank her 
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for her excellent work on this report. I also express my appreciation to the commissioner, Ms Michelle Scott, 
who worked within the tight time line, providing evidence and submissions on a number of occasions. I 
commend this report to the house. 

MR M.P. WHITELY (Bassendean) [3.34 pm]: I begin by thanking the principal research officer, Loraine 
Abernethie, who did a remarkable job pulling together such a comprehensive report. Given that she was new to 
the committee and given that we put on such a sprint at the end, she deserves great credit. 

With the indulgence of the house, I thank the staff of the Parliament for the service that they have provided me in 
the time that I have been here. I want to thank the catering staff, particularly Deb and Lee, and Vince La-Galia 
for his great humour. What a great asset he is to the Parliament. 

Dr E. Constable: Numero uno. 

Mr M.P. WHITELY: Numero uno indeed. 

I thank my fellow committee members, including the chairperson, Liz Constable, who certainly came along with 
a flourish and worked incredibly hard. It is hard to believe that we achieved so much since she was appointed in 
August. I also thank Nick Goiran. He is a real asset to the Parliament. He has a different world view from me. 
Unfortunately, I think he might be similar to me in his career trajectory. I understand he is prone to tell the 
Premier when he is wrong in the party room. I think someone who stands up is a great asset in Parliament. I have 
come to admire his work ethic over the years that I have worked with him on the committee. I also thank Hon 
Linda Savage, who certainly brings an alternative perspective to issues and is a passionate advocate in the things 
that she argues for. 
I want to make a comment by way of not apology but explanation to the Commissioner for Children and Young 
People. The commissioner is in a new role. She has been in the position for some five years and she is the initial 
commissioner. All things considered, as an advocate for children she has done a good job. However, without 
making too much of a point about it, we found some deficiencies in the way that her office has fulfilled those 
functions, and they have been addressed in the report. We have acknowledged her considerable success in 
advocacy for children and made some recommendations on how she might improve fulfilling some of those 
functions. I hope that she responds in the way that the recommendations were made and takes on board the 
feedback that the committee has provided. Perhaps it all did come as a rush at the end of the committee process 
and perhaps we could have drip-fed some of this information a little more evenly over the past four years but 
nonetheless it is out there and I think that is a good thing. 
I am trying not to cover the issues that were covered by the chairperson. I particularly want to talk about finding 
15, which states — 

The Commissioner currently has the power to investigate individual cases and circumstances where the 
Commissioner considers it may reveal system failure. 

I think there was some degree of confusion by the commissioner and perhaps some disagreement between 
myself and the commissioner. Section 23(1) of the act states — 

It is not a function of the commissioner to investigate or otherwise deal with a complaint made by, or 
any other matter relating to, a particular child or young person. 

That says that the commissioner does have a complaint function. However, subsection (2) states — 
… does not preclude the Commissioner from — 
… 
(c) investigating or otherwise dealing with any matter affecting the wellbeing of children and young 

people generally which is raised through a matter relating to a particular child or young person. 
I am a great believer that systemic failure is often revealed when we burrow down into the circumstances of an 
individual case. When we look at an individual case, it will reveal that the system failed a child in a particular 
way and that has revealed a systemic failure. I think that is a capacity and an obligation that the commissioner 
has, although she seemed to have a somewhat different viewpoint to me. The majority of the committee made it 
clear that it believes the commissioner has the power to investigate individual cases and circumstances where 
they are likely to reveal systemic failure. That is set out in the current act. 

In response to the issues coming out of the sad saga at Katanning, the Premier made some statements about 
changing the function of the commissioner. I am not commenting on whether that is an appropriate decision. The 
committee suggests that if the commissioner takes on a role as a one-stop complaint function, that fundamentally 
changes the role of the commissioner from one of advocacy to a complaint-handling function. If the Premier 
wants to interject, I welcome the interjection. 
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Mr C.J. Barnett: I understand the point you make. All the agencies that accept complaints will continue to do 
so, but there is a feeling that there is a cohort of people who will not go near any sort of sense of authority. The 
proposal was that if they didn’t want to go to the police or whoever else, they could actually go to the 
Commissioner for Children and Young People. It wasn’t to be a one-stop shop. 

Mr M.P. WHITELY: Premier, no-one is criticising the approach. I am not doing that; I am not being political. I 
am suggesting that it has to be handled carefully — 
Mr C.J. Barnett: I agree with that. 

Mr M.P. WHITELY: — and they have to view the initial advocacy role the commissioner was set up to 
implement, so hasten slowly. 

Mr C.J. Barnett: The government hasn’t made that decision. 

Mr M.P. WHITELY: Should the Premier be re-elected, which, obviously, I hope he will not be, I suggest that 
consideration of the implications for the other roles of the commissioner would be prudent. 

With that word of caution, I want to talk about the Joint Standing Committee on the Commissioner for Children 
and Young People’s recommendations 12 and 10, which refer to the lessons learnt from the commissioner’s first 
inquiry. The commissioner conducted a very broad-reaching inquiry into the mental health of young people. The 
terms of reference were very broad and some of the practices that were used in that inquiry process were 
different from what I am used to in the parliamentary inquiry process. I think lessons can be learnt from the 
parliamentary inquiry process that the commissioner may well want to take on board. The parliamentary 
committee system in Western Australia has evolved with the parliamentary system over many decades, but, 
generally, over hundreds of years. The parliamentary committee system’s procedures and processes are very 
effective at capturing information and ensuring the independence of the people involved in the process. I think 
the commissioner could learn from examining the way the parliamentary process deals with conflict of interest 
issues, for instance. 

It was a particularly useful inquiry in the sense that the mental health and the children’s commissioner were new 
to their positions. One of the issues we were concerned about was whether having the Mental Health 
Commissioner sitting on the expert reference group was a conflict of interest. That is something I was very 
concerned about. However, having heard the explanation from the Commissioner for Children and Young 
People, the Mental Health Commissioner and other members of the expert reference group, I was less concerned 
about it, frankly. It encouraged a collaborative information sharing approach. Nonetheless, there was the 
potential for the children’s commissioner to say unfavourable things about the Mental Health Commissioner. 
Therefore, given that the children’s commissioner’s role is now more mature and she may be dealing with other 
roles that are more mature, I think those conflict of interest issues would need to be handled in a more process-
driven manner in future inquiries. 

The other recommendation of the inquiry I thought was interesting—I agree with the idea—was that the 
commissioner should have a single eight-year term. I think it is a very good idea. We need to be very careful 
about ensuring the independence of the commissioner. The commissioner was very keen to protect her 
independence. A single eight-year term position would not be subject to the vagaries of offending a 
government—I am not suggesting this government—and risking not continuing in the role. It would allow a 
sufficiently long time frame to make an impact, while not being open to being influenced by the prospects of re-
employment. I think that is something we need to consider. 

I congratulate the commissioner on her time as Western Australia’s inaugural Commissioner for Children and 
Young People. I think she has done a very effective job and a careful reading of the report will make her an even 
more effective commissioner in the time she has left. 
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